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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC16-01297 
CASE NAME: EAST COUNTY  VS.  ANTIOCH U.S.D. 
HEARING ON MOTION TO TAX COSTS 
FILED BY EAST COUNTY BRANCH 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to tax costs is denied. 
 
Running through plaintiff’s motion is an appeal to purported fairness, which however it does not 
quite turn into a legal argument for lack of any supporting authority.  Plaintiff argues that this 
case was disposed of on grounds that did not exonerate the District from fault in the underlying 
contractual dispute.  Hence, plaintiff suggests, the District should not be entitled to costs as 
though it had actually won the lawsuit.  There are a number of overlapping flaws in the 
suggestion. 
 
First, the contention is not true to the statute.  “Except as otherwise expressly provided by 
statute, a prevailing party is entitled as a matter of right to recover costs in any action or 
proceeding.”  (Code of Civil Procedure § 1032(b).)  A “prevailing party” includes “a defendant in 
whose favor a dismissal is entered, a defendant where neither plaintiff nor defendant obtains 
any relief, and a defendant against those plaintiffs who do not recover any relief against that 
defendant.”  (Code of Civil Procedure § 1032(a)(4).)  All three branches of that definition apply 
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to the District here.  The statute is indifferent to the grounds or reasons why one side won the 
case and the other side didn’t – whether favorable factual verdict on liability, or failure to prove 
damages or a basis for relief, or failure to show up for trial, or voluntary dismissal, etc. etc.  
The Court has no discretion to deny costs to a prevailing party.  (E.g., Mitchell v. Olick (1996) 
49 Cal.App.4th 1194, 1200-01; Crib Retaining Walls v. NBS/Lowry (1996) 47 Cal.App.4th 886, 
890.) 
 
Second, plaintiff’s basic equitable premise is unsupported.  It is true that the grounds on which 
the Court dismissed this case are entirely consistent with the hypothesis that the District was 
100% at fault in the contractual dispute.  But those grounds are equally entirely consistent with 
the contrary hypothesis that the District was without fault and the wrongdoing lay entirely on 
plaintiff’s side – or anywhere in between those two hypotheses.  Having not decided the 
underlying breach-of-contract merits in disposing of the case, the Court is not now about to 
undertake to decide them on a costs motion. 
 
And most fundamentally, in a sense it is not really true that plaintiff didn’t lose the case on the 
merits.  Although there is no answer to the question “who breached the contract?”, there is a 
clear answer to the question, “who is responsible for this case being dismissed without reaching 
the contractual merits?” – and that answer is, plaintiff.  It was plaintiff, not the District, that 
persisted in seeking only a specific-performance remedy that could not be granted.  The Court, 
indeed, recalls that well before the issue came to a head on the summary judgment motion, the 
Court was making increasingly pointed observations along these lines at various court hearings 
in this case and suggesting that plaintiff should consider whether it really stood to win anything 
no matter how good its facts might turn out to be.  Plaintiff thought otherwise, and it was entitled 
to argue to the Court why a specific-performance remedy could and should be ordered after all.  
Those arguments, however, were unpersuasive and unsuccessful, and plaintiff in fact lost the 
case on this basis.  It may be said that by the time the Court granted summary judgment, the 
question “can any specific-performance remedy be rendered here?” had effectively become the 
dispositive “merits” issue in the case.  After all, the burden on the plaintiff in any litigation is not 
only to show that the other side did wrong, but also to demonstrate what the Court can and 
should do about that by way of remedy – and a default of proof on the second part of that 
burden is just as fatal to the plaintiff’s lawsuit as one on the first part.  In that sense, plaintiff did 
indeed lose this case “on the merits”, namely the merits of whether plaintiff was going to get any 
judicial relief even if it proved misconduct by the District. 
 
Turning to the arguments plaintiff does base on actual statutory grounds:  Plaintiff argues that a 
number of depositions taken in the case were not “reasonably necessary to the conduct of the 
litigation rather than merely convenient or beneficial to its preparation”, Code of Civil Procedure 
§ 1033.5(c)(2).  It is settled that even items allowable as a matter of right under § 1033.5(a) may 
be disallowed if, in the Court’s discretion, they do not meet the criterion of being reasonably 
necessary under subdivision (c)(2).  (E.g., Perko’s Enterprises v. RRNS Enterprises (1992) 4 
Cal.App.4th 238.)  The burden of showing that deposition costs were not reasonably necessary, 
however, is on the party challenging them.  (E.g., Nelson v. Anderson (1999) 72 Cal.App.4th 
111, 132; Brake v. Beech Aircraft Corp. (1986) 184 Cal.App.3d 930, 940; County of Kern v. Ginn 
I1983) 146 Cal.App.3d 1107, 1113.) 
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Plaintiff’s argument is misdirected.  By “not reasonably necessary” here, plaintiff means that 
these depositions turned out not to bear on the grounds on which the case was ultimately 
decided.  It is undisputed that the depositions in question went to the merits of the breach-of-
contract dispute, which the Court did not rule on.  Plaintiff thus seeks to read “reasonably 
necessary to the conduct of the litigation” as if it meant “necessary for the eventual grounds on 
which the case is decided”.  That is not the correct criterion by which “reasonably necessary” is 
judged.  It is often the case that the parties must prepare for full combat on a variety of issues, 
but only some subset of them turn out to be dispositive.  That doesn’t make it not “reasonably 
necessary” for the parties to prepare for all the issues presented in the case.  (See generally, 
e.g., Applegate v. St. Francis Lutheran Church (1994) 23 Cal.App.4th 361, 364 (costs “which a 
prudent attorney would prepare in advance of trial”); City of Anaheim v. Dept. of Transportation 
(2005) 135 Cal.App.4th 526, 534-35; Nelson, 72 Cal.App.4th at 132.) 
 
Take, by way of illustration, the more conventional scenario of a personal-injury case in which 
the injuries are complex, difficult to ascertain, and expensive – but on which the liability case is 
straightforward and weak.  The defendant, having spent a good deal of money on medical-
record subpoenas, doctor depositions, IMEs, and so on, then succeeds in winning summary 
judgment on the ground that the light was green and not red.  (Or the product was not defective, 
or the bar-fight assailant was someone else, etc. etc.)  The costs incurred in preparing to try 
damages turn out to be entirely irrelevant to the dispositive grounds – and yet no reasonable 
attorney would have approached the discovery deadline without having incurred them.  Those 
costs were “reasonably necessary to the conduct of the litigation”.  Certainly the defendant 
would not be required to choose between guessing right on its summary judgment chances, 
versus being prepared to try the case if the motion failed. 
 
The same principle applies here.  The challenged depositions related to the contract merits of 
the case.  The District had a strong argument why this case should be dismissed because of 
the inappositeness of specific performance; but it was hardly in a position to take it for granted 
that that argument would prevail.  (Indeed, some differently packaged variations on that 
argument had already lost on demurrer.)  It was reasonably necessary for the District, like the 
hypothetical personal-injury defendant, to prepare to defend itself on all issues presented in 
the case. 
 
Further, plaintiff does not carry its burden of showing these depositions to have been not 
“reasonably necessary”.  It offers no declaration addressing who each deponent was, what he or 
she had to say, whether he or she would have been important on the contract merits, or any 
similar factors.  Rather, plaintiff apparently concedes sub silentio that the deponents (or at least 
most of them) would have been relevant to the contract merits, but rests its entire argument on 
the proposition that the depositions were not “reasonably necessary” because the deponents 
were of relevance only to the contract merits.  Frankly plaintiff has not really established even 
that limited factual proposition, but the District doesn’t contest it.  As discussed above, however, 
it is insufficient as a matter of law. 
 
Plaintiff next asserts that the inclusion of costs of serving subpoenas should be disallowed 
because the memorandum of costs does not disclose how or by whom service was made.  
The criticism is accurate, though commonplace; it is not standard practice to include that level of 
granular detail in a memorandum of costs.  The effect of such lack of proof in the memorandum 
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of costs, however, is not to disallow the costs, but only to shift the burden to the District to show 
that they were proper.  (See Nelson, 72 Cal.App.4th at 131-32; and see generally, e.g., Ladas v. 
CSAA (1993) 19 Cal.App.4th 761, 774.)  Plaintiff has no response to the detailed showing in the 
District’s responsive declaration, carrying this burden. 
 
Finally, plaintiff criticizes various small details as to service of subpoenas as unnecessary.  
Again, however, plaintiff makes no attempt to carry its burden of showing unnecessariness.  
Some of this is simply the subpoena-service side of the same argument made above as to 
deposition costs – that is, because it was unnecessary to take the depositions, it was 
unnecessary to serve subpoenas on the deponents.  The argument fares no better in 
this setting. 
 
Plaintiff’s remaining details are also unsupported and unconvincing.  Consider, for example, its 
argument that rather than serving subpoenas on the law firms representing plaintiff, the District’s 
counsel could have simply inquired whether those firms would agree to accept less formal 
means of service.  That would indeed have been good practice.  But where is the declaration 
from those firms stating, “Of course we would’ve agreed”?  And as the District comments, the 
working relationship among opposing counsel was not of the best and friendliest. 
 
In short, plaintiff’s motion fails to carry the day as to its major argument, and fails to carry its 
burden as to the more minor arguments. 
 

  

 2.  TIME:  9:00   CASE#: MSC17-00600 
CASE NAME: FOWLER VS. WILLIAM LYON HOMES 
HEARING ON MOTION FOR LEAVE TO FILE COMPLAINT-IN-INTERVENTION 
FILED BY SENTINEL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
This was filed as a personal injury action, though the Court is saddened at the news that the 
plaintiff has died.  Plaintiff’s counsel advises that plaintiff’s father is deciding whether to dismiss 
this action and proceed in probate, or continue this action.  Obviously, if the latter, counsel will 
need to file an appropriate amendment to identify the present plaintiff. 
 
Meantime, Sentinel moves to intervene to seek subrogation as to worker’s comp benefits it 
alleges it paid on account of this injury.  Defendants have not opposed the motion.  Plaintiff has 
filed what is captioned as an opposition, but it neither states that plaintiff opposes the motion nor 
states any grounds for opposing it.  (Of course, technically speaking there is no plaintiff in place 
at this moment.) 
 
The motion is granted.  Sentinel may file its complaint in intervention within one week.  In the 
event that the estate’s claim ends up moving to probate, it may be that Sentinel will continue this 
action here as the sole remaining plaintiff. 
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 3.  TIME:  9:00   CASE#: MSC17-00685 
CASE NAME: OLIVER VS. THE DOW CHEMICAL CO. 
HEARING ON MOTION FOR PRELIMINARY APPROVAL OF CLASS SETTLEMENT 
FILED BY DERION OLIVER 
* TENTATIVE RULING: * 
 
The Court is inclined to grant preliminary approval of this proposed class settlement, but with 
one concern.  It appears that it should be possible to include in the class notice a reasonably 
reliable estimate as to the actual dollar amount that the individual class member stands to 
receive as his or her lump-sum payment.  The draft class notice already calls for each individual 
notice to include a figure for the individual class member’s total number of eligible pay periods.  
As the Court understands the math, the only calculation factors not already known with precision 
are (1) whether any class member might contest the correctness of his or her own number of 
eligible pay periods, which could slightly affect the overall denominator for all class members, 
and (2) whether the settlement administration costs might come in at less than the “not to 
exceed” figure of $15,000.  Ignoring the first possibility and taking the $15,000 figure as a cap, it 
should be possible to give each class member a reasonable estimate of the actual expected 
payout.  This information would be useful to class members in deciding their responses. 
 
If the parties want to talk the Court out of the indication in the preceding paragraph, they should 
contest this tentative.  Otherwise, the motion will be continued to June 7, 2019, at 9:00 a.m.  
Class counsel should file supplemental papers by May 31 indicating how this concern is to be 
addressed. 
 

  

 4.  TIME:  9:00   CASE#: MSC18-00702 
CASE NAME: WESCOTT VS. BURLINGAME 
HEARING ON MOTION FOR TERMINATING SANCTION 
FILED BY LOUIS BURLINGAME 
* TENTATIVE RULING: * 
 
Defendant moves for terminating sanctions because plaintiff has made no effort whatsoever 
to comply with the Court’s prior order requiring responses to discovery.  Plaintiff has presented 
no objection to this motion either.  The motion is granted, and the case is dismissed.  
The sanctions previously awarded remain owing, and defendant may recover costs in 
ordinary course. 
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 5.  TIME:  9:00   CASE#: MSC18-01212 
CASE NAME: BERKOWITZ VS. U.S. BANK TRUST 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFF’S COMPLAINT 
FILED BY U.S. BANK TRUST, N.A., et al. 
* TENTATIVE RULING: * 
 
Defendants’ motion to strike plaintiff’s claim for punitive damages is granted without leave 
to amend.  However, this ruling shall not prejudice any right that plaintiff may have to add back 
a claim for punitive damages in the future, by means of a timely motion for leave to amend, 
should discovery or further investigation reveal new facts supporting such a claim. 
 
Plaintiff seeks punitive damages in her negligence cause of action, in which she alleges that 
defendants negligently failed to account for approximately $ 75,000 in mortgage loan payments.  
(Complaint ¶ 44 and ¶ 50.)  Plaintiff has not alleged an intentional tort cause of action, 
and plaintiff’s negligent accounting theory does not support a claim for punitive damages.  
More specifically: 
 

 Plaintiff has not alleged facts showing a willful and conscious disregard of her rights; 
legal conclusions tracking the language of the punitive damages statute are not 
sufficient.  (See Smith v. Superior Court (1992) 10 Cal.App.4th 1033, 1041-42; Flyer's 
Body Shop Profit Sharing Plan v. Ticor Title Ins. Co. (1986) 185 Cal.App.3d 1149, 1155.) 

 

 Plaintiff has not alleged facts showing that defendants' accounting error might fairly be 
characterized as "despicable."  (See College Hospital Inc. v. Superior Court (1994) 
8 Cal.4th 704, 725.) 

 

 Plaintiff has not alleged the additional facts necessary to show liability for punitive 
damages on the part of corporate employers.  (California Civil Code § 3294(b).) 

 
Plaintiff also seeks punitive damages in her cause of action for violation of the Unfair 
Competition Law.  (Complaint ¶ 60.)  Such damages are not recoverable in such a cause of 
action.  (See M&F Fishing, Inc. v. Sea-Pac Ins. Managers, Inc. (2012) 202 Cal.App.4th 1509, 
1523 [“attorney fees and damages, including punitive damages, are not available under 
the UCL”].) 
 

  

 6.  TIME:  9:00   CASE#: MSC18-01212 
CASE NAME: BERKOWITZ VS. U.S. BANK TRUST 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY U.S. BANK TRUST, N.A., et al. 
* TENTATIVE RULING: * 
 
Defendants’ demurrer is sustained with leave to amend as to all causes of action.  
Defendants’ request for judicial notice is granted. 
 
Plaintiff shall file any further amended complaint on or before June 6, 2019.  Any amended 
complaint shall comply with the following requirements: 
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 Plaintiff shall not add any new defendants or any new causes of action, without leave of 
court after a noticed motion.  (See Harris v. Wachovia Mortgage, FSB (2010) 185 
Cal.App.4th 1018, 1022-23.) 

 

 Plaintiff shall allege the estimated dollar amount of any compensatory damages or 
restitution that plaintiff seeks, other than damages for personal injury, and how that dollar 
amount was calculated.  (See Code of Civil Procedure § 425.10(a)(2) [“[i]f the recovery 
of money or damages is demanded, the amount demanded shall be stated”].) 

 

 Plaintiff shall allege, within the body of each cause of action, an intelligible chronology 
pertinent to that cause of action.  This chronology shall identify the year and month in 
which plaintiff made each payment that she contends was not properly credited to her 
mortgage loan account.  (This can be done by an attached table if plaintiff so wishes.)  
It shall also identify the year and month in which each allegedly wrongful act was 
committed by defendants, and in which other pertinent events occurred.  If a given 
wrongful act is evidenced by a writing, plaintiff shall attach a full and legible copy of the 
writing to the further amended complaint as a properly tabbed exhibit, and shall highlight 
the pertinent language within that writing for the Court’s convenience.  (CRC 3.1110(f).)  
If a given wrongful act was committed by a specific employee, the name and title of that 
employee shall be alleged. 

 
Necessary Party.  Plaintiff’s own allegations show that plaintiff’s husband is a co-owner of the 
subject residence.  (Complaint ¶ 4 and ¶ 10.)  And the documents submitted with defendants’ 
request for judicial notice show that plaintiff and her husband are also co-borrowers on the 
subject mortgage loan.  (See, e.g., RJN, Exh. 1 [deed of trust].) 
  
Plaintiff’s husband is clearly a conditionally necessary party.  (Code of Civil Procedure § 389(a).)  
Yet plaintiff has not alleged facts showing why she did not join her husband as a co-plaintiff in 
this action, which is required.  (Id., subdivision (c).)  In any amended complaint, plaintiff shall do 
one of the following: (1) join plaintiff’s husband as a co-plaintiff; (2) name plaintiff’s husband as a 
nominal defendant and serve him with process in that capacity, if he is unwilling to join as a co-
plaintiff, or; (3) allege reasonably detailed facts explaining why plaintiff’s husband was not 
joined, and why he should not be deemed an “indespensable” party.  (Id., subdivision (b).  
See also Code of Civil Procedure § 382 [“[i]f the consent of any one who should have been 
joined as plaintiff cannot be obtained, [he or she] may be made a defendant”].) 
 
Prestige Default Services.  Defendant Prestige Default Services is the foreclosure trustee.  
Plaintiff has not persuasively opposed this defendant’s argument that there are no meaningful 
charging allegations against it; obviously it was not the trustee’s role to accurately credit 
plaintiff’s payments to the servicer.  Further, plaintiff has ignored the argument that this 
defendant enjoys statutory immunity for the act of recording nonjudicial foreclosure documents, 
and is not subject to the Rosenthal Act.  (Civil Code § 2924(b),(d).) 
 
Plaintiff alleges that this defendant has been named because “in its absence, complete relief 
cannot be accorded among the remaining parties.”  (Complaint ¶ 16.)  Plaintiff appears to be 
invoking Civil Code section 2924l, which allows a foreclosure trustee to be treated as a nominal 
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defendant that would not be liable for monetary relief, but that would be “bound by any court 
order relating to the subject deed of trust that is the subject of the action or proceeding.”  
(Id., subdivision (d).)  The Court directs counsel to meet and confer concerning the possibility of 
allowing this defendant to file an uncontested declaration of non-monetary status under 
section 2924l. 
 
1st C/A.  The First Cause of Action is for breach of the implied covenant of good faith and fair 
dealing.  The Court sustains defendants’ demurrer because plaintiff has not tethered her 
allegations to a specific contract term.  (See Racine & Laramie, Ltd. v. Department of Parks & 
Recreation (1992) 11 Cal.App.4th 1026, 1031-32.)  Plaintiff also has not adequately alleged the 
elements of causation and compensatory damages; even with a credit of $ 75,000, plaintiff 
would still be approximately $ 150,000 behind on her monthly mortgage payments, and plaintiff 
has alleged nothing that suggests plaintiff is in a position to cure that default and resume making 
monthly payments in the contractually required amount.  (See Bramalea California, Inc. v. 
Reliable Interiors, Inc. (2004) 119 Cal.App.4th 468, 473 [“[a] breach of contract is not actionable 
without damage”].) 
 
Plaintiff’s theory appears to be that the undercrediting has interfered with her own performance 
of the contract; but she never explains how exactly that interference has occurred.  She does 
not suggest that defendants’ failure to credit her for the payments she did make, had any effect 
on her failure to make the many other payments she missed.  Probably she has in mind that 
overstating the amount of the default could prevent her from making good the deficit and 
reinstating the loan.  But she does not allege that she would be able to pay the arrears even 
with the credit she claims. 
 
Plaintiff shall address these pleading defects, with reasonable particularity, in any further 
amended complaint.  Plaintiff shall also attach a copy of the subject contract as a properly 
tabbed exhibit, and shall highlight the specific contract terms within the contract that are the 
subject of the cause of action for the Court’s convenience.  (CRC  3.1110(f).) 
 
2nd C/A.  The Second Cause of Action is for declaratory relief.  Plaintiff has adequately alleged 
a dispute between plaintiff and defendants concerning whether defendants have accurately 
accounted for $ 75,000 worth of payments that plaintiff allegedly made between 2012 and 2018.  
Because there is no allegation that a trustee’s sale has yet taken place, resolution of this dispute 
has potential prospective application to issues such as how much defendants might offer as a 
credit bid at a trustee’s sale, and if there are surplus funds, how much of that surplus plaintiff is 
entitled to.  The Court has sustained defendants’ demurrer to this cause of action solely on the 
ground that, as noted above, plaintiff’s husband is a conditionally necessary party. 
 
3rd C/A.  The Third Cause of Action is for violation of Civil Code § 2924c, which prescribes what 
charges may be included in a notice of default.  The Court has sustained defendants’ demurrer 
because plaintiff has not alleged facts showing causation and damages, for the reason stated in 
the Court’s ruling on the First Cause of Action above.  Further, plaintiff has cited no legal 
authority suggesting that a violation of this statute gives rise to a private right of action, and the 
Court has not located any such authority through its own research.  (See generally Lu v. 
Hawaiian Gardens Casino, Inc. (2010) 50 Cal.4th 592, 596 [“[a] violation of a state statute does 
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not necessarily give rise to a private cause of action”].)  The Court suggests that this issue be 
more fully briefed in the context of any future demurrer. 
 
4th C/A.  The Fourth Cause of Action is for violation of the Rosenthal Fair Debt Collection 
Practices Act.  Defendants U.S. Bank Trust, N.A. and  SN Servicing Corporation are “debt 
collectors” for purposes of the Rosenthal Act.  (See Davidson v. Seterus, Inc. (2018) 21 
Cal.App.5th 283, 296-305.)  However, plaintiff has not alleged the nature of the conduct 
constituting a violation of the Rosenthal Act with the particularity required of a statutory cause of 
action.  (See Mittenhuber v. City of Redondo Beach (1983) 142 Cal.App.3d 1, 5 [“[g]eneral 
allegations are regarded as inadequate”].)  If plaintiff is relying on some form of written notice 
sent to plaintiff by defendants, plaintiff shall attach a copy of the notice as a properly tabbed 
exhibit, and shall highlight the specific language within the notice that plaintiff regards as 
constituting the violation.  (CRC 3.1110(f).) 
 
5th C/A.  The Fifth Cause of Action is for common law negligence.  The Court sustains 
defendants’ demurrer because plaintiff has not alleged facts showing causation and damages, 
for the reason stated in the Court’s ruling on the First Cause of Action above.  Further, plaintiff 
has not alleged facts taking this case out of the general rule that lenders do not owe borrowers a 
common law duty of care.  (See Lueras v. BAC Home Loans Servicing LP (2013) 221 
Cal.App.4th 49, 62-68.) 
 
6th C/A.  The Sixth Cause of Action is for violation of the Unfair Competition Law.  
(See Business & Professions Code § 17200 et seq.)  For the reasons stated above, plaintiff has 
not alleged a qualifying wrongful act.  Further, plaintiff does not adequately identify the 
restitution or injunctive relief that plaintiff is seeking in this cause of action; plaintiff cannot 
recover compensatory damages in this cause of action.  (Business & Professions Code § 17203 
and § 17204; Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1150.)  
Finally, plaintiff has not adequately alleged causation, for purposes of a UCL cause of action.  
(See, Jenkins v. JPMorgan Chase Bank, N.A. (2013) 216 Cal.App.4th 497, 522-524.) 
 

  

 7.  TIME:  9:00   CASE#: MSC18-01690 
CASE NAME: BAJAGIAN VS. UPPAL 
HEARING ON DEMURRER TO CROSS-COMPLAINT of UPPAL 
FILED BY SATJAGROOP SINGH RANDHAWA 
* TENTATIVE RULING: * 
 
Cross-defendant Randhawa demurs to the third cause of action in cross-complainants’ cross-
complaint.  In response, cross-complainants have filed a dismissal of that cause of action.  The 
demurrer is therefore moot. 
 

  

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   05/17/19 

 
 

- 10 - 

 8.  TIME:  9:00   CASE#: MSC18-02450 
CASE NAME: CUBA  VS.  MACY'S INC. 
HEARING ON MOTION TO COMPEL ARBITRATION & STAY CIVIL PROCEEDINGS 
FILED BY MACY'S, INC. 
* TENTATIVE RULING: * 
 
Defendant Macy’s moves to compel arbitration and stay this action pending litigation.  It relies 
on a contractual arbitration clause in its employment contract with plaintiff.  Plaintiff’s counsel 
has expressly confirmed that plaintiff has filed no opposition to the motion.  (That isn’t quite the 
same thing as stipulating to the motion, but for present purposes it does just as well.)  The 
motion is therefore granted. 
 
All dates in this action are vacated.  The matter is set for Case Management Conference on 
November 13, 2019, at 8:30 a.m., to check on completion of the arbitration. 
 
(For future reference, the Court notes that while right-side tabs are better than no tabs, the Local 
Rules call for exhibit tabs to be on the bottom.) 
 

  

 9.  TIME:  9:00   CASE#: MSC19-00052 
CASE NAME: HARMS VS. THE BANK OF NEW YORK 
HEARING ON MOTION TO VACATE ENTRY OF DEFAULT 
FILED BY THE BANK OF NEW YORK MELLON 
* TENTATIVE RULING: * 
 
Judge Treat has recused himself from this unlimited civil case.  The case will be reassigned by 
the civil Supervising Judge, and this motion will be recalendared in the successor department. 
 

  

10.  TIME:  9:00   CASE#: MSC19-00052 
CASE NAME: HARMS VS. THE BANK OF NEW YORK 
DEFAULT HEARING ON THE BANK OF NEW YORK MELLON 
* TENTATIVE RULING: * 
 
See Line 9. 
 

  

11.  TIME:  9:00   CASE#: MSC19-00402 
CASE NAME: CITY OF OAKLEY VS. SCHEER 
HEARING ON MOTION FOR ORDER FOR POSSESSION 
FILED BY CITY OF OAKLEY 
* TENTATIVE RULING: * 
 
This is an eminent domain action, by which plaintiff City of Oakley seeks to condemn a strip of 
land belonging to defendants the Scheers.  The City moves for immediate possession of the 
property involved pursuant to Code of Civil Procedure § 1255.410(d).  The Scheers have not 
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opposed the motion.  (To the contrary, they have since filed an answer asking for determination 
of just compensation.)  Accordingly, the motion is granted. 
 

  

12.  TIME:  9:00   CASE#: MSC19-00659 
CASE NAME: JAMES CURTIS  VS.  NATIONSTAR MORTGAGE 
SPECIAL SET HEARING ON: OSC RE PRELIMINARY INJUNCTION 
SET BY JAMES S. CURTIS AND LINDA M. CURTIS 
* TENTATIVE RULING: * 
 
This is a wrongful foreclosure case.  The Complaint alleges causes of action for (1) declaratory 

relief, (2) violation of Civil Code § 2923.6; and (3) violation of Civ. Code § 2923.55.  Plaintiffs 

moved ex parte for a temporary restraining order on March 29, 2019.  The Court heard the ex 

parte application, granted the TRO, and entered an order to show cause why a preliminary 

injunction should not be granted, calendared for April 12, 2019.  The parties stipulated to 

continue the hearing date, presumably so that the bank could consider plaintiffs’ then-pending 

modification application. 

Plaintiffs’ motion for a preliminary injunction is continued to June 21, 2019 at 9:00 a.m.  

The TRO remains in place.  Either side may file and serve appropriate supplemental papers 

(such as declarations as to the status of plaintiffs’ appeal) by June 21. 

Evidentiary Objections 

Plaintiffs make several objections to the Declaration of Kimberly Cavagnaro.  These objections 

are overruled. 

Reasons for Continuance 

Events are in the process of overtaking the pleadings and briefs in this case.  Plaintiffs filed a 

first lien loan modification application on March 27, 2019, as contemplated by Civil Code 

§ 2923.6.  Their TRO application rested principally on the provision in that statute forbidding the 

bank from proceeding with a foreclosure sale while that application was pending.  That part of 

plaintiffs’ claim became effectively moot when defendant denied the application on April 26; the 

application is no longer still “pending” and thus its pendency does not stand in the way of the 

foreclosure sale. 

However, § 2923.6(d) provides that plaintiffs have at least 30 days after the denial in which to 

present an appeal, and § 2923.6(e) forbids conducting the foreclosure sale until after the appeal 

is denied or the time for it is expired.  Plaintiffs have not yet filed such an appeal, but they 

announce their intention to do so.  Their delay in not having done so yet may be ascribed to the 

apparent fact that they did not timely receive the denial of their application, which was reportedly 

sent to the wrong address. 

Accordingly, the Court thinks it suitable to continue matters for a few weeks to give plaintiffs time 

to pursue their appeal, and to give defendant the opportunity to consider and act on it. 
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The weak point in plaintiffs’ case has always been, and remains, the requirement of “materiality” 

for any relief based on the procedural requirements of the statutes they invoke – meaning that 

but for the procedural violations they would have succeeded in preventing foreclosure.  To this 

day the Court has no information about the strength or weakness of plaintiffs’ application, nor of 

their as-yet-unfiled appeal from its denial, other than the fact that the bank has denied the 

application.  By the time this motion comes back for the continued hearing, however, that should 

be water under the bridge.  By then there should be no question as to whether the bank is or is 

not going to grant a loan modification based on the application or the appeal.  If the bank grants 

a modification, the present problem goes away.  If it doesn’t, then the issue of holding a 

foreclosure sale while the application or appeal is pending also goes away.  Unless plaintiffs can 

make a convincing showing that they would have received a different substantive result with 

different procedures – an assertion they have not even alleged so far, and which seems fairly 

dubious as a generic matter – they will have no showing of probability of success on the merits 

to support any further delay in the foreclosure sale.  (Or if the appeal remains undecided by the 

next hearing date, that will be a pretty good indication that the appeal should be given more time 

to work itself out.) 

In the meantime, defendant attempts no showing that it will be very greatly prejudiced by a 

modest delay in holding the foreclosure sale, a delay expressly contemplated by the appeal 

provisions of § 2923.6.  Moreover, to at least some extent the delay involved results from the 

bank having apparently misdirected the denial of the application. 

 

  

13.  TIME:  9:00   CASE#: MSN19-0710 
CASE NAME: RE: NOVATION FUNDING, LLC 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF STRUCTURED 
SETTLEMENT  /  FILED BY NOVATION FUNDING, LLC 
* TENTATIVE RULING: * 
 
The proposed transfer is approved. 
 

  

14.  TIME:  9:00   CASE#: MSN19-0720 
CASE NAME: CLAIM OF MATEO PRADO 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
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15.  TIME:  9:00   CASE#: MSN19-0721 
CASE NAME: CLAIM OF MILTON SINUE PRADO JR. 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
 

  

16.  TIME:  9:00   CASE#: MSN19-0722 
CASE NAME: CLAIM OF AIYANA PRADO 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
 

  

17.  TIME: 10:00   CASE#: MS19-0239 
CASE NAME: RISSAS VS. PARELLA 
SPECIALLY SET HEARING ON: JURY TRIAL 
SET BY COURT 
* TENTATIVE RULING: * 
 
This case has settled. 
 

  

18.  TIME: 10:00   CASE#: MSC17-00129 
CASE NAME: DRIVER VS. STATE OF CA DOT 
JURY TRIAL - SHORT CAUSE / 5 DAY(S) 
* TENTATIVE RULING: * 
 
This trial date was vacated pending settlement conference.  A trial date will be reset 
if necessary. 
 

 

19.  TIME: 10:00   CASE#: MS19-0229 
CASE NAME: HIGHLANDS SAN RAMON VS. HAMID 
SPECIALLY SET HEARING ON: JURY TRIAL FOR UNLAWFUL DETAINER 
SET BY THE COURT 
* TENTATIVE RULING: * 
 
This case has settled. 
 

  

 


